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MEMORANDUM

RAYMOND J. BRODERI CK, J. JULY 21, 1998

In 1977, after a thirty-two day trial, this Court held that
the constitutional and statutory rights of the nmenbers of the
Pennhurst class had been violated. 1In 1985, after several years
on appeal, including three argunments before the United States
Suprene Court, this Court approved a settlenent agreenent and
entered it as a consent decree (the "1985 Decree"). The

settl enent was greeted throughout the nation as recognition that



persons with nmental retardation have the right to habilitation in
the community.

In 1987, the plaintiffs filed a notion to hold two
def endants, the Commonweal th of Pennsyl vania (" Commonweal th") and
County of Phil adel phia ("Philadel phia"), in contenpt for
violating the 1985 Decree. Pursuant to a stipulation of the
parties, the Court appointed a team of experts to review and
anal yze the level of habilitation being provided to Phil adel phi a
menbers of the Pennhurst class. Unable to agree on a settlenent,
a contenpt hearing commenced, and in March 1994, the Court held
t he Commonweal t h and Phil adel phia in contenpt for deliberately
violating their obligations under the 1985 Decree. The Court
al so appointed a Special Master, M. Tony Records, to oversee
conpliance with the contenpt order and the 1985 Decree.

Over the past four years, the Commobnweal th and Phil adel phi a
have devel oped nunerous prograns and plans to rectify their
substanti al non-conpliance with the 1985 Decree. On February 9,
1998, the Court issued a Menorandum and Order review ng the
hi story of this case and expressing the Court's intention to
conclude its active supervision over Phil adel phia nenbers of the

Pennhur st cl ass. Hal der man v. Pennhurst State School and

Hospital, 995 F. Supp. 534, 535-47 (E.D. Pa. 1998). As a final
precaution, however, the Court ordered the Special Master to

conduct a conprehensive review of Philadel phia class nenbers to



determ ne whether they are receiving the habilitation, training,
and care nmandated by the 1985 Decree.

The Special Mster's report, filed June 30, 1998, confirns
t he remar kabl e acconpli shnments whi ch have been achi eved since
1994. The Special Mster's findings reveal that the defendants
are now substantially fulfilling their obligations under the 1985
Decree and that their efforts are providing Philadel phia class
menbers with the level of habilitation, care, and protection from
harmrequired by the Decree. As the report states, "[t]here are
fewsimlarities between the support system which existed at the
time the Contenpt Order was issued and the one currently in

exi stence." Special Mster's Report, June 30, 1998, at 7-8.

Accordingly, by Order dated today, the Court will: (1) adopt the
Speci al Master's findings; (2) purge the Commobnweal th and

Phi | adel phia of all contenpt found in 1994; and (3) end the
Court's and the Special Mster's active supervision over the

Phi | adel phi a nenbers of the Pennhurst cl ass.

There are, of course, sone areas where the defendants need
to make further efforts to conply with the 1985 Decree. The
Special Master's findings reveal that the Commonweal th and
Phi | adel phi a have not achi eved substantial conpliance with

respect to the follow ng requirenments of the 1985 Decr ee:

1. Devel opnent of individual habilitation plans in
accordance with professional standards
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Al t hough every Phil adel phia class nmenber surveyed now has a
current individual habilitation plan or individual support plan
(IHP/ 1 SP), about one-half of IHP/ISPs were not devel oped in
accordance with professional standards. The Special Mster found
that many I HP/ I SPs | ack neasurabl e objectives and adequat e
descriptions of the types of services that are to be provided.
The plans al so need to be updated nore frequently when
significant changes in the class nenber's life warrant. Finally,
every nenber of the class nenber's interdisciplinary team nust be
present at the annual review neeting, and the | HP/ ISP nust
identify the specific individuals responsible for inplenenting
the plan's objectives. The defendants are aware of these
probl enms and have provided the Special Master with an outline of
addi tional steps which are being taken to ensure that |HP/I SPs
are devel oped in accordance with professional standards. See

Special Mster's Report, June 30, 1998, at Appendix E. The Court

is confident that the defendants are commtted to achieving
substantial conpliance with this portion of the 1985 Decree
W t hout continued supervision by the Court and the Speci al

Mhst er .

2. Provi sion of therapy, day program vocational, and
transportati on services




Conpared to four years ago, class nenbers now receive nmany
nore services and supports as part of the Decree's requirenent
that they be provided with mninmally adequate habilitation. The
vast majority of class nmenbers surveyed are receiving the
required | evel of residential supports and other supports to
enable themto participate in the community. However, the
Special Master's findings indicate that further therapy, day
program vocational, and transportation services are needed to
conply with the Decree's requirenent of mninmally adequate
habilitation. The defendants have recogni zed these concerns and

have outlined plans to address them See Special Mster's

Report, June 30, 1998, at Appendix E. The Court shares the
Speci al Master's confidence that the defendants are dedicated to
achi evi ng substantial conpliance with respect to these portions
of the 1985 Decree, so that continued supervision by the Court

and the Special Master is not necessary.

3. | nvestigation of allegations of abuse and negl ect

Four years ago, the Court found that the Commonweal t h of
Pennsyl vani a and County of Phil adel phia failed to actively
i nvestigate nost incidents of abuse, neglect, death and injury of
cl ass nenbers. In 1995, the defendants inplenented a plan for
i nvestigating and resolving such incidents. The Special Master's

recent review, however, uncovered several incidents of alleged



abuse of class nenbers by their housemates and/or co-workers

whi ch were not adequately investigated. Abuse of class nenbers
by fellow class nenbers, housenmates, or co-workers nust be taken
just as seriously as abuse of class nenbers by professional
staff. Fortunately, the defendants appear to realize this and
have assured the Special Master that they will take action to
ensure that all allegations of abuse, neglect, and injury are
pronptly reported and investigated. Accordingly, the Court
believes that the defendants' commtnent to achi eving substanti al
conpliance with this portion of the 1985 Decree obvi ates

conti nued supervision by the Court and the Special Master.

4. Provi si on of adequate dental services

The defendants have nade vast inprovenents in the provision
of nedical services. The Special Master reports that the
"Conprehensive Health Care Plan for Pennhurst C ass Menbers,"
adopted two years ago, is being tinely and effectively
i npl emented. However, the Special Mster found that class
menbers are not being provided with adequate dental services as
required by the 1985 Decree. There are too few dentists
avai l abl e, lengthy delays in receiving services, and difficulty
in finding dentists who will serve class nmenbers who require

general anesthesia. The defendants are well aware of these



probl ens and have outlined corrective actions currently underway.

See Special Mster's Report, June 30, 1998, at Appendix G

Accordingly, the Court believes that the defendants are commtted
to achi eving substantial conpliance with the Decree's requirenent
of providing adequate dental services, and further supervision by

the Court and the Special Master is not necessary.

The defendants' efforts to conply with the 1985 Decree
represent a total transformation fromjust four years ago. As
the Special Master's report states:

[T]here is a new attitude denonstrated by both the
County and the Commonwealth with regard to their

qual ity assurance roles. Unlike the systemin

exi stence at the tinme the Contenpt Order was issued,
the i nproved system has processes in place to identify
probl ens and take corrective action, when necessary.

In many cases, the defendants already were aware of the
problens identified by the Special Master during the
course of the review on both an individual class nenber
and systemc level. As a result, for many of these

i ssues, corrective action already was in the process of
bei ng i npl enented and/ or was bei ng pl anned.

Special Mster's Report, June 30, 1998, at 8. The Speci al

Master's findings reveal that inplenentation of the Phil adel phia
Qual ity Assurance Plan and ot her plans has, as the Court

predi cted three years ago, "replace[d] the need for continuing
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supervision by the Court and the Special Master,"” and provided "a
happy conclusion to nore than twenty years of litigation. "

Hal derman v. Pennhurst State School and Hospital, 1995 W. 605479

(E.D. Pa. CQct. 13, 1995); Halderman v. Pennhurst State School and

Hospital, 1995 W. 232509 (E.D. Pa. April 18, 1995).

Accordingly, the Court will adopt the factual findings in
the Special Master's Report. They are not disputed. The Court
w Il al so adopt the Special Mster's first two recomendati ons:
The Court will purge the Commonweal th of Pennsyl vania and County
of Phil adel phia of all contenpt with regard to the March 1994
contenpt order. The Court will also order the Ofice of the
Speci al Master to be closed by August 31, 1998. This extension,
supported by the defendants, is necessary to enable the parties
to wind up final business and to revise current prograns and
plans to elimnate oversight by the Court and the Special Mster.

The Court, however, will not adopt the Special Master's
final recommendation to conduct another reviewin tw years to
ensure that the defendants have taken corrective action in the
few areas where they have not yet achieved substantial conpliance
with the 1985 Decree. As discussed above, the defendants have
submtted plans to i nprove services in each one of these areas,
and the Court will not interfere with the defendants' efforts so
|l ong as they continue to work in good faith to conply with the

1985 Decr ee.



The Commonweal th' s and Phil adel phia's dedi cati on and
determ nation to achieving substantial conpliance with the 1985
Decree not only warrant their being purged of contenpt, but also
merit commendation fromthis Court. Nancy Thaler, the
Commonweal th' s deputy secretary for nmental retardation; and Vicki
Still man- Tooney, the Commonweal t h' s sout heast regional director
for nmental retardation, were nost cooperative. On behalf of
Phi | adel phia, Estelle R chman, the health conmm ssioner; Susan
Pingree; and Larry Pace were al so nost cooperative. Together
with all counsel of record, these individuals have achieved
dramatic i nprovenents over the past four years and have
establi shed a system of prograns and services which provide each
Phi | adel phia class nmenber with the opportunity to develop his or
her potential pursuant to the 1985 Decree. The Court would al so
li ke to commend the Special Master, Tony Records, as well as his
assi stant Maria Laurence and the rest of the Special Mster's
staff, for guiding the parties toward cooperation and conprom se.
They have served the Court, the parties, and Phil adel phia cl ass
menbers extraordinarily well.

The years of this litigation have vindicated the opinions of
the nmental retardation experts that institutionalization at
Pennhur st was not providing adequate habilitation to its
residents. Transferring persons with nental retardation from
Pennhurst to the community has enabled themto develop their

capabilities, enjoy a fuller life, and in sonme instances, becone
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sel f-supporting nenbers of the community. Wen the consent
decree was approved in 1985, this Court optimstically decl ared:
"The concluding chapter of this litigation is at hand." Today,
the Court makes the sanme prediction and sincerely hopes that it
w Il never again be necessary for the Court to find one of the
defendants in contenpt of the 1985 Decree.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

TERRI LEE HALDERMAN, et al ., ClVIL ACTI ON

NO. 74-1345

PENNHURST STATE SCHOOL &
HOSPI TAL, et al.

ORDER

AND NOW this 21st day of July, 1998; upon review ng the
Speci al Master's June 30, 1998 "Report to the Court Regarding
Def endants' Conpliance with the 1985 Court Decree;" the Hal der man
plaintiffs' Menorandum and Proposed Order on the Special Mster's
Report; and the defendants' Menorandum and Proposed Order on the
Speci al Master's Report;

| T I'S ORDERED:

1. The Special Master's findings in his June 30, 1998
report to the Court are approved and adopt ed.

2. The Commonweal t h of Pennsyl vani a and County of
Phi | adel phia are purged of all contenpt wth respect to the
Court's Order of March 28, 1994.

3. The O fice of the Special Mster shall be cl osed by
August 31, 1998. The Special Master shall submt to the Court by
Septenber 21, 1998 a request for fees and expenses for the period
of June 30, 1998 through August 31, 1998.

4. As of Septenber 1, 1998, the Court shall cease active

supervi sion over the Commonweal th of Pennsyl vania and County of



Phi | adel phia with respect to the Phil adel phia nenbers of the
Pennhur st cl ass.
5. The Court shall retain jurisdiction over the consent

decree entered on April 5, 1985.

RAYMOND J. BRODERI CK, J.



